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UNGONSTITUTIONAL
The Dispensary Law So Con-

strued by the Supreme
Court.

On last Thursday, the long looked-for
decision of the State Supreme Court in

_ the Dispensary case, was filed. The
opinion, delivered by Chief Jaustice
Molver, and concurred in by Justice
McGowan, completely upsets the whole
Dispensary business, and as a resalt all
the dispensarics bave been closed and
the employees in Columbia discharged.
“Justice Pope filed a dissenting opivion.
Space prevents the pablication of both,
but we give the decision of the Court :

THE DECISION.

The State of South Carolina—Iu the
Supreme Court, November, term,
1893—Charles S. McCullough and
others, plaintiffs, respondents, vs.
George Just Brown and others, de-
fendants, sppellants; ~ the State,

~ appellant, vs. Hentz Jacobs, defen-
dant, respondent ; the State, appel-
‘Jant, vs. J. C. H. Troeger, defend-
‘ant, respoodent ; the State appellant,
vs. Thomas Fagan and others,

~ defendants, respondents; the State,
~ appellant, vs. Benjamin David, de-
fendaot, respondent. :
_OPINION—M'IVER, C.J.

These cases all arise under an Act
entitled **An Aet to probibit the manu-
facture and sale of intoxicating liguors
as a beverage within this State, except
2s herein provided,” approvad 24th of
December, 1892, 21 Statates, 62, and
were, therefore, heard and will be con-
sidered together, for, while there are
"~ certain subordinate questions presented
in some of the cases which do pot arise
in others, yet they all present the ques-
tion of the constitutionality of the Act.

~To that guestion as one of over-shadow-

“ing importance, we propese first to di-
ar 2 Before doing so,
*however, it may be proper to state that
- just before the commencement of the
argument the Attorney General, deem-
ing it due to the Court so to do,
presented a suggestion in writing call-
ing the attention of the Court to the
fact that at the recent session of the
General Assembly (1893) another Aect
on the same substance bad been passed
which might possibly be regarded as
repealing  or superseding the Act of
1892, uader which these cases arise, and
if so might deprive the questione pre-
sented in these cases of any practical
character, leaving them only 2s specala-
tive questions which the Court might
be willing to hear. Batas po motion
to dismiss the appeals was made and no
a ion ‘oo the part of the counsel
for the State to sbandon the appeals
upon any such grounds was presented,
this Court will not, of its own motion,
deoline to bear the cases, but on the
£OD * will assume, for the purpose
of this discussion, that these cases are
not in any way affected by the passage
of .the Aet of 1893, but do present
practical qaestions, which this Coart is
_bound to decide.

Recurring, theo, to the question of
tbe constitationality of the Act, it may
be as well to say in the outset that we
freely concede that the presumption is
always in favor of the constitutionality
of an Act of the Legislature; and

~ bence, as is said by Shaw, Chief Jus-
~ tice, in Williogton, petitioger, 16 Pick,
95, referred to with approval by Judge
Cooley in bis great work on Coustitu-
sional Limitations at page 132 of the
second edition (which it may be well to
sey here 18 the edition referred to
throughout this opinion:) *‘When
Coarts are called apon to pronounce the
invalidity of am Act of Legislature,
passed with all the forms aod cere-
monies requisite to give it the force of
law, they will approach the guestion
' with great eaution, examine it in every
possible aspect, and ponder upon it as
long as deliberation and patient atten-
tion can throw any new light on the
subject, and never declare 2 statute
void unless the sallity and invalidity of
the Act are placed, in their judgmeut,
beyond reasonabie doabt.”” A

reason- |

by necessary implications, Whereas iu |
considering the question of constitu-
tionality of an Act of Uoogress the
inquiry is whether there is anything in
thé Federai Coustitutivs whieh, either
in express terms or by necessary impli-
cation, confers upon Congress the
power to pass the Act in question.

Fuily impressed with these conceded
principles we approach the cousidera-
tion of the question whetber the Act of
the 24th of December, 1892, which for
convenience will be designated through-
out this discussion as the Dispensary
Act, is in conflict with any coostitation-
al provision either State or Federal.

In consideriog this question the first
inquiry which natarally presents itself
is, what is the general pature, scope
and objecte of the Act as disclosed by
its terms. Without going into a
detailed consideration of the pumerous
gsections of the Act, we think it is safe
to say that it is ac Act forbidding the
manuofacture or sale of intoxicating
liquors a¢ a beverage within the limits
of this State by any private individual
and vesting the right to manufacture
and sell such liquors in the State exclu-
sively, through certain designated
officers and agents. {(We may say her
that in the further discussion of this
sabjec: we will drop the word *‘manu-
factare” aod speak only of the sale
or keeping for sale of iotozicating
liquor as a beverage, not only for coo-
venience of phraseology, but for the
better reasom that in nonme of these
cases which we are called upoa to
decide does the question of the manu-
facture of intoxicating liquors arise,
but they all relate to the sale or keep-
ing for-sale of such liquors.) It seems
to us that the view which we
have presented as to the cature, scope
and object of the Act is manifest oot
only from the title of the Act, but
also from the provisions found io almost
every section. The title declares it to
be an Act to prohibit the sale of intoxi-
cating liquors ‘‘except as herein pro-
vided,” and the various sections show
beyond dispate that the only exception
made is the State, which is expressly
anthorized to engage in ~the sale of
intoxicatiog liquors for anoy purpose
whatsoever, either as a bev~rage or
otherwise. Iodeed the body of the
Act goes further than the title; for
while the langnage used in the title
seems to iudicate that the purpose of
the Act was only to forbid the sale
of intoxicating liquors ‘a8 a beverage,”
yet in the body of the Aect it is very
mabifest that a sale of such liquors for
any purpose, and not simply “‘asa
beverage,” is forbidden except when
made by the State through certain
designated officers and agents. Licensed
droggists must boy sach intoxicating
liquors as may be necessary in com-
pounding their medicines and tinotures
only from the designated agents of the
State. Hven wine for sacramental
purposes can only be bought from such
ageots. [n other words, the manifest
object of the Act is that the State shall
mounopolize the entire traffic in intox-
icating liquors to the entire exclusion of
all persons whomsoever, and this too
for the purpose of profit to the State
and its goveramental agencies, coun-
ties and municipal corporations ; for the
-Act, after appropriating the sum of
$50,000 from the State treasury for the
purpose of purchasing a supply of
liquors with which to begin the busi-
ness, provides that the liquors so pur-
chesed by the State commissioner shall
shall sold by him to the various cpunt§
dispensers at a profit not exceeding 50
per centum of the net cost thereof,
and that the proceeds of such sales
shall be paid isio the State treasury,
upon which the commissioner may
draw from time .to time to amounts
necessary to meet the expenses incurred
in condacting the business, and also
provides that the county dispensers may
sell such liquors to consumers at a pro-
fit not exceeding 90 per centum above
the cost thereof, except in sales to
licepsed druggists, where the prefit is
limited to 10 per centum, and that all
profits, after payiog the expeoses of
sach dispeosary, shall be divided
equally between the county and
the muoicipal corperation  with-
in which such dispensary is located.
It is also provided that the State

able doubt must be solved in favor of !

the Legislative action and the Act be
sustained. Or as was said by Mar- |
shall, C. J., in Fletcher vs. Pack, 6

Craneh, 128, likewise quoted with
approval by Judge Cooley io the same
connection : *“The question whether a
law be void for its repugoacy to the
Coustitation is at all times a question
of much delicacy, whick ought seldowm,

if ever, to be decided io the affirma- | tion reads as follows: ‘‘All men are
The Court | born free and equal, endowed by their
when impelled by daty to render such | Creater with certain inalienable rights
a judgment would be unworthy of its | among which are the rights of enjoying
station could it be uomiodful of theiaud defending their lives and liberties,
solemn obligation which that station  of acquiring, possessing protectiog pro-
imposes, but it is not on slight implica- | perty, and of seeking and obtaining
tions sod vague coojecture that the | their safety and bappiness.
Legislatare is to be pronounced to have | Section 1 of the same article it is
trapscended its powers and its Acts to  explicitiy declared that ‘ no person shall
be considered as void. The opposition | be despoiled or dispossessed of his pro-
between the Coustitation and the law | perty,
should be such that the judge feels a | deprived of his life, liberty or estate but
clear and strong cooviction of their by the judgment of his peers or the
other.”” | law of the land.”

tive in a doubtful case.

incompatibility with each

These views.have been fully recognized |

in this State, as is most fually, clearly
and forcibly set forth by Mr. Justice
MoGowas in ex parte Lynch 16 8. C.,
52, and have been approved in many
other cases.

We also freely concede tbat in con-
sidering the question whether an Act of
the Geaneral Assembly of this State is
in conflict with the Couostitution, either
State or Federal, the inquiry is whether

there is anything in either of those | perty regarded that the framers of the
ipstruments forbidding the passage of | Coostitution, not coatent with the gen-
sach an Act, either in express terms or | eral provisions above referred to, declar-

commissioner may sell intozizating
liquors so purchased by him to persons
outside of the State.

This beiog the npatare, scope and
object of the Dispensary Act, our next
inquiry is whether it conflicts with any
provision of our State Constitution.
There are at least two of the provisions
of that instrument with which the
Dispensary Aect cooflicts. The 1st sce-
tion of the 1st article of the Constitu-

Ard io

immunities or vrivileges or

Here, then we have not ouly an
explicit declaration that every person io
this Commonwealth bas certain rights
derived, not from the Govervment, but
from the Creator, which are declared to
be inalienable, but also ap expressed
declaration that he shall npot be de-
prived of them except in onec of two
ways—first, by the judgment of his
peers, or second, by the law of the

land. So sacred was this right of pro-

ing the right and forbidding an inter-
ference with such rights, proceeded
in the 12:h section of the 1st article to
declare expliciily that ‘“‘no person shail
be prevented from acquiring,bolding and
trapsmitting property.”

Now, then, what are these inalienable
rights of personal liberty and private
property thus emphatically asserted and
carefully guarded, and what do they
necessarily involve? As is said by
Earl, J. in re Jacobs, 98 N. Y., 98,
reported also in 50 Am Rep, 636: ““The
copsiitutional guaranty that -po per-
shall be deprived of his property without
due process of law may be violated
without the physical taking of property
for public or private use.
may be destroyed, or its value may be
apnibilated ; it is owoed and kept for
some useful purposes and it has no value
unless i. can be used. Its capability
for enjoyment and adaptability to some
use are essential characteristics and
attributes without which property can-
not be conceived ; and hence any law
which destroys it or its value, or takes
away any of its essential attributes,
deprives the ownoer of his property.
The coostitational guaranty would be of
little worth if the Legislature could,
without compeusation, destroy property
or its value, deprive the owner of its use,
deny bim the right to live in his own
house, or to work at any lawful trade
therein.”

Blackstone in 1 Comm., 138, says;
““The third absolute right inherent in
every Englishman is that of property ;
which consists in the free use, enjoy-
ment apd disposal of all his ac-
quisitions  without apy control or
diminution save only by the laws
of the land.” To same effect see
what is said by Miller, J., in Pampelly
vs Green Bay Company, 13 Wall, at
pages 177-78, also what is said by
Comstock, J,, io Wynchamber vs
People, 13 N. Y., 398, and by An-
drews, J., in People vs Otis, 90 N. Y.,
48, See also what is said by the same
Judge in Bertholf vs 0'Reilly, 30 Am
Rep, at page 328, 74 N. Y., 509.

Again it is said in thecase in re
Jacobs Supra: “So too one may be
deprived of bis liberty, and constita-
titional rights thereto violated without
the actuai imprisosmeat or restraint of
his person. Libertyin 1ts broad sense,
as understood in this country, means
the right not only of freedom from
actual servitude, dishonor, impriconment
or restraint, but the right of one to use
his faculties in all lawful ways, to live
and work where he will, to earn his
livelihood in any lawful calling, anod to
pursue aoy lawful trade as an avoca-
tion.” See also. to the same effect,
what is said by Mr. Justice Field in his
coacurring opinion of Butchers’ Unioo
Co vs Crescent City Co, 111 U. S. Rep.
at pages 756-7, and what is said by Mr.
Justice Bradley in his concurring opin-
ion in the same case, in which he was
joined by Mr. Justice Harlaod and Mr.
Justice -Woods, page 764, and as was
said in Live Stock, ete. Association, vs
Crescent City, ete. 1 Abb U. S,
388-398: “There is no" more sacred
right of citizenship than the rig:it to
pursue unmolested a lawful employment
in a lawful manner. Itis nothing more
nor less than the sacred right of labor.”

If, theo, it can be shown that the
traffic io intozicating liguors is not in
itself unlawful, but oo the cootrary that
intoxicating liquor is a lawful subject of
commerce, then it follows from what has
been said that the Dispensary Act, io
so far as it undertakes to forbid every
person ip this State from engagiog io
such traffic conflicts with the above men-
tioned coostitutional provisions, and is
therefor null and void, unless such
legislation can be defended as an
exercise of what is known as the police
power, a question which will be here-
after considered. We do not see how
it can be depied that such a traffic is
jawful. Judge Cooley io his work on
Coonstitutional Limitations, at pages
583-4, says in express terms that itis
lawful, and every one of the numerous
cases decided by the Supreme Court
of the United States, involving ques-
tions where State legislation designed to
prohibit the sale of intoxicating liquors,
are effected by the Inter-State commerce
clause of the Covstitution of the United
States, pecessarily imply that intoxica-
tiog liquor is a subject of lawful com-
merce, for, otherwise such questions
could wot arise.

It was only upoan this ground that the
decision in the case of Leisy vs Hardio,
135 U. S Rep, 100, was or could be
defended. There the question
whether such liquor imported inoto the
State of Towa from the State of Iilinois
could be lawfully sold in the unbroken
packages in which they were imported
within the limits of the State of [owa,
and the Court held that, notwithstand-
ing the stringent provisions of the Iowa
prohibitory law, such liquors could be
sold by the importer as long as the
original package remained in his hands
unbroken, and that the [owa statutes,
in so far as they purported to forbid
gsuch a sale, wasin conflict with that
clause of the United States Constitution
conferring upon Congress the power to
regalate commerce with foreign States
and between the several States. In
that case Fuller, C. J., in delivering the
opinion of the Court, cites with approval
certain language used by Mr. Justice
Matthews, in delivering the opinion of
the Court in the case of Bowman
against Chicago, etc, Railway Company
125 U. S. Rep, 463, involving the same
priociple, where he draws a distinction
between articles not in a werchantable
condition, and therefore not legitimate
subjects of commeree, for example, rags
likely to spread iofectious diseases, and
other articles which are the legitimate

subjects of commerce,. amongst which | which euch corporation was bound | deed it must be a contradiction in terms
intoxicating liquors must have been under a heavy peoalty to furnish any- | to speak of an Act of such a character
classed, or the decision could not possi- | one who desired to use them. [tis|asthis is as ap Act to regulate the

Property-

was [
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bly have been what it was. Kven in the
case of in re Raber, 140 U. S. Rep, at
p- 556. Fuller, C. J., recognizes the
same same doctrine, although that case
arose after the passage of what is com-
monly koown as the **Wilson bill,”
which was donbtless passed with a view
to obviate the effect of the decision in
Leisy vs Hardin, supra.

Indeed the whole course cf legisla-
tion, both State and Federal, demon-
strates that the gale of iutoxicating

liquors is a legitimate subject of com-
merce and trade; for otherwise it would

be absolutely impossible to vindicate the
United States internal revenue law, and
the very numerous statutes which have
been passed in this State ever since the
foundation of the Government permit-
ting the sale of intoxzicating liquors,
under such regulations as the law-mak-
ing power may have from time to time
deemed necessary, either to secure a
revenue from such traffic or to surround
it with such restrictions as have been
thought necessary or expedient to pre-
vent evil apt to grow out of such
traffic.

To say, therefore, that the sale of
intoxicating liquors belongs to that
class of wrongs denominated as mala
in se would be to cast a grave imputa-
tion upon the law-making department
of the Government, both State and
Federal, and this we are very far from
being willing to do. Indeed " the very
highest of all anthority might be cited
to show that the manufacture and sale
of spiritous liquors is not malum io se.
Indeed the most ardent Prohibitionists,
so far as their wishes have taken the
shape of law, must be regarded as
admitting the proposition for which we
contend ; for every prohibition law
which has fallen usder our notice con-

gition by excepting from its operation
gales of liquor for certain purposes,
namely : Medical, scientific, mechani-
cal or sacramental purposes, thereby
expressly admittiog that the mere sale
of iotoxicating liquors is oot wrong,
but actnally necessary for certain pur-
poses. :

The very Act now uoder considera-
tion—the dispepsary law—by its ex-
press terms shows beyond all dispute
that the Geeceral Assembly did not
intend to pat its seal of condemuation
apon the sale of intoxicating liquors, as
morally wrong or even as subversive of
the public welfare, for it makes ample
provision for the sale of such liquors to
ao uplimited extent for any purpose
whatsoever, and makes specific pro-
vision for the sale of lignor in just
such quantities as would suit all classes
of consumers.

Before, therefore, the sale of intoxi-
cating liquors can be declared unlawful
there must be some valid statute de-
claring it to be so, and we must say
that we have been unable to find any
such statute on the statate books of
this State. Of course we can find
many statutes forbiding such sale
except upon certain prescribed condi-
tions, but none makiog the s8ale abso-
lutely unlawful, unless it be in certain
specified localities ~uuder what are
called *“loeal option laws,” which are
exceptional in their character and need
not be considered here ~ While, there:
fore, without permitting ourselves to
indulge in any sentimental declaration
as to the evils flowing from an unregu-
lated and unrestricted traffic in intoxi-
cating liquors, which, however appro-
priate elsewhere, we do not regard as
becoming in a judicial opinion, we
freely remit all that can properly be
said on the sabject, and tharefore we
fally concede the power on the part of
the Legislature to throw around such

proper to prevent, or at least minimize,
such evils; aod while we furthar
admit for the purposes of this discus-
sion'that the Legislature may go fur-
ther and absolutely prohibit the sale of
intoxicating liquors within the limits of
this State, yet the practical question
still remains whether the Dispensary
Act falls within either of these classes.

It does not seem to us possible to
regard the Dispensary Act as a law
prohibiting the sale of istoxicating
liguors. Qo the contrary it not only
permits but absolutely encourages such
sale to an unlimited extent, for by its
profit feature it bkolds out au induce-
ment to every taXpayer to encourage
as large sales as possible, and thereby
lessen the burdev of taxation to the
| extent of the profits realized. If the
Act, iostead of confining the privilege
of selliog liquor to the State, had un-
dertaken to confer such exclusive
privilege upon one or more individuals,
or upon a particular corporation, could
there be any doubt that such an exer-
cise of legislative power would be uo-
constitational ? We can see no differ-
ence in priociple between the two
cases, Kven the Slaughter House
cases, as they are called, 16 Wall, 36,
decided by a bare majority of the

bhaving gone to the extreme limit, did
not go to the exteot of holding that an
Act forbiding all other persons except
the favored corporation from pursaing
| the lawful occupation of a butcher, or
| from carrying on any other lawfal
business or trade, would be coostitu-
tional, for the opinion of the majority
of the Court was rested expressly upon
the ground that the Act there in ques-
tion did not forbid any person who
might desire to do so from pursuing the
avocation of a butcher, but only re-
;quired him, as a measure of police
'regulation, to bave his slaughtering
| doue at a specified place upon paying
'reasonable charges described by the
- Act to the corporation for the use of
| the conveniences for that purpose,

tains provisions recognizing this propo- |

traffic all safeguards necessary and

Court, and which must be regarded as|

M

very obvious, therefore, that t
there under consideration differed very
widely from the Act which we are now
called upon to consider.

If, then, the Dispensary Act cannot
be défended 2s a probibitory law, it is |
contended that it may be sustained as 2
law regulating the sale of intoxicating
liguors under what is called the police
power, =hich, it is claimed, practically,
is unlimited in its acope by constitution-
al provisions, and its exercise depends

solely upon the legislative will, which
cannot be controlled or restricted by

the judiciary. It seems to us that
such a claim is not ooly utterly at
variance with any just conception of a
constitutional government, but is en-
tirely inconsistent with the numerous
cases in which the Courts, both State
and Federal, have undertaken to limit
and restrict the exercise of such a
power by State legislation ; aod, what
is more to the point in this particular
case, our own Court has distinctly
repudiated the idea of the exercise of
what is claimed to be the police power
is beyond judicial control. |

In the ocase of MecCandless against |
the Richmond and Danville Railroad
Compary, 38 S. C., 103, Mr. Justice |
Pope, as the organ of the Court, after |
referring to the fact that the Circuit |
Judge had held that the statute there
in question was a valid exercise of the |
police power, uses this language: *‘But |
a careful consideration of the latest |
official declaratioos of this law by the
Supreme Court -of the United States
bas led us to modify our conceptions of
what is iovolved in what is called the
police power of a State in this Union of
States. The fundamental idea 1o
aseribing such potesey to this principle E
of the law is based upon the indis-
putable principles of self-defence.”
And upon this poiat of the case the |
Court was upanimous. though there |
was a general dissent apon another |
point.

Indeed, to hold that every Act of the
General Assembly passed under the
guise of an exercise of the police power,
or sought to be defended upon that
ground, is beyond judicial control
would render every guaranty of person-
al rights found in the Constitution of
little or no value. See also what is
said by Mr. Justice Harlan in the case
of Kugler agains: Kansas at p. 661,
where, after recognizing the existence
of and the necessity for the police
power, and after admitting that sach
power belongs to the legislative de-
partment, af the Goveroment, he uses
this langaage: *‘It belongs to that de-
partment to exert what are known as
the police powers of the State, aod to
determine primarily what measures are
appropriate or needful for the proteetion
of the public morals, the public health
or the public safeties.”

It does not at all follow that every
statute enacted ostensibly for the pro-
motion of these ends is to be accepted
as a legitimate exertion of the police
powers of the State. There are of
necessity limits beyond which legisla-
tion oanoot rightfally go. While
every possible presumption is to be
indulged io favor of the validity of a
statute, (Sioging Fund cases, 99 U. 8.,
700,) the Courts must obey the Con-
stitution rather than the law making
department of Government, and must,
upon their own respoosibility, deter-
mioe whether, in any particalar case,
these limits have been passed. “‘To
what purpose,” it was said in Narbury
against Madison, 1 Crouch, 137, *‘are
powers limited, and to what purpose is
that limitation committed to writing,
if these limits may, at any time, be
passed by those intended to be restrain-
ed? * ¥ *

*The Courts are not bound by mere
forms nor are they to be misled by
mere pretences. They are at liberty,
indeed are upder a solemn daty, to
look at the substance of things when-
ever they enter upon the inquiry
whether the Legislature has transcend-
ed the limits of its auntbority If,
therefore, a statute purporting to bave
been enacted to protect the public
healsh, the public morals or the public
| safety bas no real or eubstantial rela-
| tions to those objects, or is a palpable
Iiuvasion of rights secured by the fun-
| damental law, it is the duty of the
| Courts to so adjudge and thereby give
| effect to the Copstitution.”” See 2lso
what was said by our own Court io the

was applied to a totally differcnt sub-
jeet—the limitation of the power of the
Legislature to contract a public debt.
It seems to us, therefore, that it is
pot only our right but our duty to

police power to regulate the szle of in-
toxicating liquors, and if so whether its |
terms have any real or substantial re- |
lation to that object.

Now it is quite certain that the Aect
does not in terms purport to be an Act
to regulate the sale of intoxicating
liquors by persons who may be engag-
ed or whoe may desire to ecgage in
such traffie. Qo the cootrary its de-
clared purpose is to absolutely prohibit
such sale by private iodividuals, and

case of Whaley vs. Gaillard, 218 C., |
at p. 578, where the same principle |

inquire whether the Dispensary Act |
was intended to be an exercise of the |

the Act|sale of liquor by the people of the
| State, for it is difficult to see how an

Act forbidding a sale can be regarded
as an Act regulating such sales. That
which is forbidden cannot well be regu-
lated.

But it may be said that the Dispen-
sary Act, while forbiddicg all private
persous to sell intoxicating liquors, does
permit such sale to be made by the State
itself through its authorized officers and
agents, and that these sales may be and
are regulated by the pumerous provi-
sions of the Dispensary Act. But when
it is remembered that all such restric-
tions upon or regulations of sales of any
lawfal article of commerce can be
vindicated ooly as an exercise of the
police power, we do not see how such 2
view can be accepted. The police
power, however, can only be resorted to
for the government and control of the
people of the State, and cannot with any
propriety be appealed to for the purpose
of controlling the action of the State
itself ; and as the State can only act
through its authorized cofficers or ageats,
the police power capnot be resorted to
for the purpose of cootrolling such
officers and agents, if for no otber rea-
son, because it is wholly nnnecessary, 2s
the State has ample means of controlling
its own officials without resorting to the
undefioed and therefore dangerous
power know as the police power.

Bat even if this view be pot sound,
and this provision of the Dispensary
Act whereby the State assumes to itself

' the exclusive right” to engage in the

sale of intoxicating liquors, taking to
itself and its subordinate governmental
agencies the entire profits of such
traffic, to the utter exclusion of all pri-
vate individuals, could with any pro-
priety be regarded as a police regula-
tion for the protection of the public
bealth or_public morals, there would
still remain in the question whether
such an exercise of the police power was
pecessary to effect these important
purposes; for after all the exer-
tion of the police power, especially
where it abridges or destroys the con-
stitutional rights of the citizen, can
only be vindicated as a measure of self-
defence, as it is expressed by Mr.
Justice Pope, supra, or, as it is express-
ed by other authorities, by scme over-
raling necessity.

If the various restrictions and regula-
tions as to the sale of intoXicating
liguors by the officers and agents of the
State be designed only for the protec-
tion of the public bealth or the public
morais and are fit aod appropriate to
that end we do pot see why such
restrictions and regulations could oot be
applied to the ssle of euch liquors by
private individuals, and if so theu,
certainly, there was no wnecessity for
such a sweeping Act whereby the con-
stitutional rights of the citizen berin-
before referred to have been absolutely
destroged, but these rights would be
reserved to the citizen and only re-
stricted by such regulations as may be
necessary for the public good.

Bat in addition to this we are compell-
ed to say, without in the slightest degree
intending to impeach the motives or to
criticise the intentions of the members
of the Legislature by which this Act
was passed, and cn the contrary, freely
according to them the best motives aod
the purest intentions, that judging the
Act from the terms employed in it (the
only way in which a Court is at liberty
to form an opinion) it cannot be justly
regarded as & police regulation, bat
simply as an Act toincrease the revenue
of the State and its subordinate govern-
mental agencies, This is apparent
from the profit features of the Act.
from the various stringent provisions de-
signed to compel consumers of intoxica-
ting liquors to obtain them ouly from
the officers and agents of the State, and
potably by the provisions authorizing
the State commissioner to sell such
liquors to persons outside of the limits
of the State, which certainly caonot be
regarded as bearing the finest resem-
blance to a police regulation for the
purpose of protecting the public bealth
or the public morais of the people of
this State. :

Bat it is earnestly contended by the
Attorney General that if the power tao
prohibit absolutely the sale of intoxica-
ting liquors be conceded it follows
pecessarily that the State may assume
the monopoly of such a trade, and in-
support of this view he cites Tiedeman
on the limitations of the police power,
318, where that auther uses the follow-
iong language: *‘Therc is no doubt that a
trade or occupation which is inberently
and necessarily 1njurious to society may
be probibited altogether; avd it does
pot seem to be questioned that the
prosecution of such a busicess may be
assamed by the Goveroment and
managed by it asa monopoly ”’ But
the only authority which the anthor
cites to sustain this rather extraordinary
proposition is the case of Breonen’s
liquors, 25 Comm, 278, overlooking en-
tirely the cases of Beebe vs State, 6 In D,
501, which holds an opposite view,
and which had been previously cited by
the same author at page 197, and
quoted from, apparently with approval ;
but in addition to this we are unable to
perceive how the right to probibit a

this is made more manifest by the|
numerous provisions found in the body |
of the Aect. :

Now, while the power of the Legis- |
lature to enact such laws as may be
deemed necessary and proper to regu- |
late the sale of intoxicating liquors by |
'any person within the limits of the
State, io order to prevent or at least
reduce as far as possible the evils which
'are apt to flow from such a traffic is
| concerned, yet we caonot regard the
i dispeesary law as such ao Act. In-

given traffic carries with it the power in
the State to assume the monopoly of
such traffic.

If the right to probibit the sale of
intoxicating liquors rests upon the
ground thatsuch a traffic *‘is inberently
and oecessarily injarious to society.’” as
is involved in the statement by the
author of his proposition, then it seems
to us that the logical and necessary con-
clusion would be that the State could not
engage in such traffie, for otherwise we
should be compelled to admit the absurd
proposition that a State Government
established for tke very purpose of pro-
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